Gaffney v Travel West Midlands
(formerly West Midlands Passenger
Transport Executive)

hablltty‘ limitation and date of knowledge.
Quantum: vibration white finger.

Before Mr Recorder Campbell, sitting at
the Birmingham county court on 18 - 20
January 2006.

Ivan Woolfenden of Atlantic Chambers,
Liverpool, instructed by James Gratton of
Edwards Abrams Doherty, Liverpool for
me claimant.

5|mon Beard of anewalk Chambers,
Mottingham, instructed by David Turney
of DLA, Birmingham, for lhe defendant.

Casa report submitted bry James Gratton,
Edwards Abrams Doherty.

The claimant in this case who was aged
52 at trial had worked for the defendant
and its predecessors in title since 1968,
He was first exposed o excassive
witration in 1971 and remained so
axposed until Septamber 2002, He had
worked for many years in the defendants’
garages as a mechanic, building and
repairing buses and bus parts. He had
also spent a considerable number of years
working outside, erecting bus stop signs
and shalters.

The claimant was first diagnosed with
vibration white finger MWE) by the
defendant's occupational physician in Aprl
2002, the first time that he had ever been
examined as a part of routire WVWE
medical monitoring, Even so, be was not
removed from exposurs to excessive
viration urtil September 2002, following &
sacond examination.

Professor Bradbury was instructed for
the claimant and confirmead the diagnosis
bilaterally at 3%, 258, Dr R Cooka was
instructed by the defendart and confirmead
the diagnosis of VWF caused by excessive
exposure to vibration at 3V, 25N in the
dominant right hand and 2V, 25M in the
left hand. Following claimant’s questions
an the joint statement, Both doctors
agreed that the claimant would have been
at stage 1% 1SN bilaterally as at April
1985, when VWWF became a prescribead
dizeaze.

The defendant made no offers or
admissions, save for the fact of
employment. The claimant mada a part 36
offar of £20,000 four weeks prior to trial,
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Limitation and date of knowledge

The claimant had reported to
Professor Bradiury that symptoms had
begun in the late 1970s, although in his
witness staterment he changed that to the
lata 1980s and that was accepted by the
Racarder, The defendant argued that the
claimant should have been aware that
the symptoms wera work related within a
few years of onzet, and certainly by
1993, so that when the claim was issued
in 2003, only a short perdaed of 18 months
exposura was potentially actionabile, Of
course, even that would not attract
compensation in that there was no
evidence that such exposure would have
worsened symptoms.

Date of knowledge: the defendant
ifollowing the earlier case of Brookes v
South Yorkshire Passenger Transport
Exscutiva EWCA Civ 452) contended that
the defendant could not reasonably have
been expected to have had knowledge of
the rigks until 1989 at the eadiest and
would then have neaded two years in
which to put in place any comprehensive
schemsa of warnings and medical
rnonitoring.

Breach of duty: thare was a joint
enginearing report prepared by Stephen
Watts of Collier Knight Watts, Bolton,
That report suggested that allowing for
anger time at half of the usage time
suggested by the claimant and even at a
75 per cant reduction (as contended for
by the defendant’s manager in his three
paragraph statement) the claimant was
exposed to vibration in excess of
1.0mps? for all of his employment and far
various periods of his employment
beyond 2.8mps? and indeed for some
periods more than 5.0mps. The
defandant argued that the report was
largsly useless as it was basad entiraly
on the claimant’s recollection which had
to be suspect, particularly in relation to
anger time.

Issues on quantum

There was also the issue of general
damages and in particular the issue of
apportionment, for pre date of knowledge
exposure and for ingvitable exposure.
The defendant contended that general
damages were worth in the region of
£9,000 and had the claimant had just

Yy

grade one symptoms, the level of general
damages would have been about half of
that. The defendant contended that the
lower figure should be deducted fram the
higher as a starting point far
apportionment. Handicap on the lakour
market was denied.

In relation to special damages, the
claimant also suffered from bilataral
tennis elbow. If had not been for this fact,
thien the claimant would have had a very
sunstantial handicap on the labour }
market and an extensive claim for cang
and services: the entire claim would have
besan worth in the region of £75,000 -
£100,000. However, as a result of the
claimant’s already reduced ability, each
and every itermn of special damage itha
usual claims) was disputed.

Findings at trial

The Recorder found as a fact that the
claimant did not have sufficient
knowledge to start time running for
limitation purposes until April 2002 when
he was examined by his occupational
physician and diagnosed with VWFE for
the first time. The claimant’s evidence
was that he thought that he had a
problem with cold conditions, No mors
and that he was not awars of VWF as a
condition until he was told that he had it
by the cocupational health physician, }
Proceedings were issued in 2003 and the
claimant was within the primary limitation
pericd. The Recorder went an to find that
even ha had besn wrong an the primary
limitation pariod he would have exercised
his discretion in favour of the claimant
under section 33 of the Limitation Act
1880 as the balance of prejudice was
with the claimant.

Az to the date of knowledga, the
Recorder found that to be 1 January
1877. He accepted the engineer's
response in a supplementany report to
questions from the claimant's solicitors
that the defendant did have a head office
health and safety department with safety
officars. The issus of VWF in general and
DD43 in particular had, said the engineer,
been discussed on four occasions in the
RoSPA magazine during 1875, Any ;
health and safety officer worth his salt
should have subscribed to the magazine
and with bwo phone calls to the Health






